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Directors’ liability and the

individual assessment of fault
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Myself when young did eagerly frequent
Docror and Saint and heard grear Argument
About it and abous; but evermore

Came out by the same door as in { went.

Edward Fitzgerald (tr.), The Rubaiyar of Omar Khayyam

A common legal standard?
Every director of a company brings to the board his or her unique
combinartion of qualifications, experiences, and skills. A large cor-
poration with a complex business may deliberately create a board
on which the directors will come from different backgrounds and
fields of endeavour relevant to the business of the corporation.
Implicic in such an approach is the notion thac many direcrors
may lack any expertise or experience in important aspects of the
company’s business. Individual directors may come from par-
ticular professions, whereas others may have purely technical or
business backgrounds. Some directors may represent and project
specific values with which the company wishes to associare itself,
whereas others may be in a position to have a more direct impact
on the operations of the company. Some directors may play a
role in supporting a relationship with key stakeholders in the
company'’s business, and others may not. Finally, some directors
may play an imporrant day-to-day role in the management of the
business, serving as officers or employees of the business as well as
directors, whereas others (particularly in public companies) may
have been appointed to play the specific role of being indepen-
dent of management and of any particular stakeholder.

The expecrations as to what skills a director will bring to his or
her performance on a board may be contrasted with expecrasions
relating to other social and professional activities that might cause
harm if not performed to a reasonable standard. For example,
society expects all drivers to have a very standardized set of mini-
mum driving skills. A driver cannot avoid liabilicy by saying that
he could nort have avoided the accident because, while he excels
at making right turns, he has never claimed to be very good at
making lefe turns. Similarly with professionals — the expecrations
of clients and third parties are usually defined by quite standard-
ized expectations about the objectives sought to be achieved
and the skils that will be brought to bear on
a professional assignment. A real estate lawyer
is expected to complete a transaction with an
assurance that title has been obrained or with
specific advice as 1o any defects in ride. Where
there is a differentiation in the skills required to
accomplish a specific rask, a professional who
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is qualified in only one aspect may be expected to realize that
and involve or recommend the involvement of a specialist with
another necessary skill. For example, it s a reasonable expecration
that a surgeon would involve an anesthesiologist.

On the other hand, there are broad categories of activities in
which individuals may share a common sitle bur in which there
are very different expectations as to the qualifications and skill
sers that will be brought to bear. We do not have to look very far
to find such an exammple. A chief executive officer, a chief tech-
nology officer, and a chief Ainancial officer of a corporation may
all be “officers” of 2 company, bur clearly the expectations as to
their standard of performance on issues within and ousside their
respective areas will be very differenc. Simitarly, it could never be
rationally suggested that all “employees” should be held to the
same standard of performance an all issues regardless of the quali-
fications they put forward when applying for the job, the area
of work to which they are assigned, or even their demonstrated
capabilities aver an extended perioc of time.

Directors on a board have a common title, but it is evident that
they all may not (and, it may be argued, should nor) have the same
contributions to make to the work of the board and the welfare of
the company. It is certainly crucial from a socio-economic point
of view thac the financial affairs of a corporation should be run
properly, that is, effectively and honestly. However, it cannot be
denied that from the same socio-economic point of view, it would
be wrong to exclude from the governance of carporations the
represeneation of cultural, familial, environmental, muldculoural,
consumer, legal, and political values - indeed any kind of values
that would give shareholders che confidence that the corporation
will be run in their interest having regard to the overall context
and objectives of the business. The success of the recipe will ulc-
mately depend on the combination and quality of the ingredients
and in the way they have been blended together. Buc each ingre-
dient must of necessity be judged on its own qualities. It is not
the fault of the pepper if the dish lacks salt.

The question chen is whether there is a common legal standard
by which the care and skill of all directors to 2 corporation may
be judged. Surprisingly, ali possible answers to this question may,
in one sense or another, be correct,

The statutory standard

One could say the answer to this question is thac there is 2 common
legal standard enshrined in major corporace seatutes, including
the Ontario Business Corporations Act ("OBCA”) and the Canada
Business Corporations Act ("CBCA”). Both the OBCA and the
CBCA provide a very simple and seemingly self-evident standard
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to describe the dury of care owed by direcrors o the corporation.

In the case of the OBCA, 5. 134(1)(b) provides as follows:

Every director and officer of a corporation in exercising his or her
powers and discharging his or her duries shall ...

(b} exercise the care, diligence and skill that a reasonably prudent
person would exercise in comparable circumstaces.

Thus, purely at the level of legal codification, it may be said that
a single statutory standard applies to the standard of care expected
of directors in Onrario and, through virtually identical provisions
in other Canadian statues, in Canada generally. However, on clos-
er examination the phrases “reasonably prudent person” and “in
comparable circumstances” beg the question as to what point of
reference or norm of behaviour will be used to evaluate the con-
ducr of a given director in the circumstances of any given case.

The “reasonably prudent person” standard
Those familiar with the common law will recognize s. 134{1){b)
as an adapration of the “reasonable person” test that is gener-
ally applied in all negligence cases where the issue is whether
a defendant’s lack of reasonable care has caused harm to an-
other. When the test is formulated in this manner, it is said to
be an “objective” test in the sense that the defendant’s conduct s
viewed from an external perspective. It is a test that is intended
o eliminate “the personal equation” and is “independent of
the idiosyncrasies of the particular person whese conduct is in
question.” The “reasonable person” test is intended to impose
a minimum level of performance on everyone, whether they are
capable of it or not.* The emphasis is on judging conduct by a
consideration of external factors and generalized expectations as
to the conduct of an individual, as opposed to a consideration of
the individual’s internal thought processes or motivations.
Howeves, it is not the case that the common law prescribes a
uniform standard in all circumstances. For example, as one would
expect, the standard thar has been applied o professionals when
they are practising their professions has been said to be more oner-
ous than a standard that would be applied to other individuals:

The reasonable person standard is more enerous for professionals as
they hold themselves our as possessing special skill and competence
which often has come about through special training and experience.
A professional is required to exercise reasonable care, skill and knowl-
edge in the performance of the professional service which has been
undertaken. Thus, the professional will be judged by what is reason-
able and appropriase to expect of a professional in the same calling
exercising reasonable care and skill in similar circumstances. The stan-
dard of care is an abjective one and it will not be sufficient ro disprove
negligence if the professional simply proves that he did the best that he
was able 1o based on his skill and knowledge in the circumstances.?

Similarly, although this has not yetr become fully entrenched
in the law except with respect to medical cases, professionals who
hold thernselves our as having a specialization within their profes-
sion may be held 1o 2 higher standard when dealing with macers
within their specialty. Again, this is in keeping with the objec-
tively higher expectations of those dealing with specialiss that a
greater degree of skifl and care, commensurate with the state of
the particular specialry at the time, will be brought to bear.’

The “more onerous” standard that is applied o professionals
is simply a result of the fact thac each professional is compared

with the standards of a reasonably comperent practitioner within
the parricular profession. The standard can also vary according
to local conditions of praciice. Therefore, it might be said that
the application of the standard is based upon first identifying
the appropriate peer group, that is, a group identified by similar
objective characteristics, and then establishing whar reasonable
standards of care exist within that peer group. This is relatively
easy when a reference group necessarily shares cerrain qualifica-
tions and competencies based on the performance of well-defined
functions, perhaps under the auspices of a governing body. In
such cases, quite specific and possibly “onerous”™ standards might
be established. Where the reference group consists of people of
varied skills and backgrounds, objective standards are sdill pos-
sible, based on rourine objectives and tasks that are shared by
the group; bue the reference group becomes less relevant as more
specialized or unusual issues are encountered.

The director as a *reasonably prudent person”

A bilef examination of the basic common law standard of care
immediately raises questions when that standard is applied to
directors. As has already been noted, no one uniform type of
contribution is expected from all direcrors. Indeed, a corporation
is well served by a diversity of contriburions. Nor does our legal
system establish liability on a group basis or mere out collective
punishment to a board of directors when something goes wrong.
The assessment of fault is inherently and invariably made on an
individual basis,

It is perhaps important to observe that the Dickersan Report
of 1971, which had proposed a statutory standard based on the
“reasonably prudent person,” did so in the belief that by imposing
the common law abjective standard of care upon directors it was
raising the standard of care beyond that which had formerly been
imposed on directors by the common law. In other words, there
was a perception that the common law rule had been previously
relaxed in its application to directors by failing ta apply a uniform
objective standard, but instead taking into account the individual
qualifications and experience of particular directors when judging
their performance:

The formulation of the dury of care, diligence and skill owed by
directors represents an atrempt to upgrade the standard presently re-
quired of them. The principal change here is that whereas at present
the law seems ta be thar a direcror is only required to demonstrate the
degree of care, skill and diligence thar could reasonably be expecred
from him, having regard to his knowledge and experience — Re Ciy
Equitable Fire Insurance Co., [1925} Ch. 425 — under [the proposed
statutory standard] he is required to conform to the standard of a
reasonably prudent man. Recenr experience has demonserated how low
the prevaiting legal standard of care for directors is, and we have sought
rg raise it significanrly. We are aware of the argument that raising the
standard of conducr for direcrors may derer people from accepting
direcrorships, The truth of chat argument has not been demonstrared
and we think it Is specious. The dury of care imposed by [the “rea-
sonably prudent person” standard] is exactdly the same as that which
the comman law imposes on every professional person, for example,
and there is no evidence that this has dried up the supply of lawyers,
accountants, architects, surgeons or anyone else. It is in any event
cold comfort 1o a shareholder to know that there is a steady supply of
marginally competent people available under present law to manage
his investment.” {emphasis added}
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As mentioned in the Dickerson Repor, the famous case of /n
re City Equitable Fire Insurance Co. Lid. had established the stan-
dard of care for directors in the early twentiech century. In that
case it was held by the Chancery Division in England that

to ascertain the duties that 2 person appointed to the board of an
established company undertakes to perform, ir is necessary to consider
not only the nawure of the company’s business, but also the manner in
which the wark of the company is in fact distributed berween the directors
and other officials of the company, provided always thar this distribu-
tion is a reasonable one in the circumstances and s not inconsistent
with any express provisions of the articles of association ... @ direcror
need nor exhibit in the perfarmance of bis duties 4 greater degree of skill
than may reasanably be expected from a person of bis knowledge and
experientce.” jemphasis added]

It is interesting to note that, despite the criticism of it in the
Dickerson Repore, the City Equitable case rakes into account two
inescapable realities of the governance of modern companies, es-
pecially public companies, which necessarily imply differential
liability: the first is the fact that many of the directors on 2 given
board will not take parr in the operation of the business, and the
second is thas the directors may be intentionally chosen to possess
different skills and experiences.

It may also be noted that, contrary to the assertion in the
Dickerson Report, the differentiated standard in City Lguirable
does not necessarily lead to a Jower standard of care. It would
be quite consistent with the approach in City Eguirable that an
individual might be held tw a higher standard having regard ro
his or her personal qualifications, particularly if the “work of the
company is ... distributed” in such a manner as to suggest some

reliance on those specialized qualifications. The facts surround-
ing the appointment of an individual might speak to that issue.
On the other hand, an individual, no matter how well qualified
in a specific field, may not be expected to acrually perform to the
relevant professional standard with respect o a particular issue
unless it specifically arises in the course of the deliberations of
the board in a manner that permits the exercise of professional
judgment. A real estate lawyer without a title search is not more
likely to discover a flaw in title than is someone who does not
have thar professional qualification. On the other hand, a profes-
sional might be expecred ro apply a heightened level of sensitivicy
or concern to issues within his or her field of expertise. It would
seemn, therefore, that in the arena of directorships, an individual-
ized assessment of conduct is inevirable.

“Comparable circumstances”
The suggestion thar the statutory standard in s. 134 (1){b) of the
OBCA sets up a single objective standard of care for direcrors
in conrrast with the common law standard becomes even more
dubious when one considers the words “in comparable circum-
stances.” These words were added by the legislative drafrers to
the “reasonably prudent person” test proposed by the Dickerson
Report “to permit a court to consider all aspects of an impugned
transaction — the kind of business, the extraordinary nature of the
transaction and the starus of each director as a professional, an
insider or an outsider.™

In light of these words, and given thar the legislative drafters
appear to have explicitdly rejected the one-size-fis-all proposal of
the Dickerson Report, it is open to question whether the staru-
tory test in its final form differs from the common law test as set
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out in City Equitable in any material way. Certainly, based only
on the words of s. 134(1)(b), it would be difficult to argue that
the stacutory test results in a standasd that is more —or less - strin-
gent chan the common law test. Depending on the facts of a given
case, it would seem that in applying the statutory standard of
care, the court may take into account comparable circumstances
such as the involvement of the director in the acrual running of
the business, the director’s actual knowledge of the problem thar
arose, and the professional or other qualifications of an individual
director, as well as the expectarion or opportuniry for that direc-
tor to bring those qualifications to bear.

Judicial interpretation of the statutory standard
The starurory standaed in s. 134(1)(b) of the OBCA is replicated
in's. 122(1)(b) of the CBCA, s. 227.1(3) of the lncome Tax Act,
and numerous other Canadian corporate statues. This has al-
fowed for the development of significant jurisprudence in which
courts across the councry have interpreted and applied the stan-
dard in 2 manner that, it is submirted, has been very consistent
wich the City Equitable approach.

For example, in Golfman (WR) v. MN.R} a lawyer who
served as an outside direcror was held nat to be liable for rax re-
mittances as there was no reasonable way for him to have become
aware of the state of the remittances through his parricipation in
the board of directors. Similarly, in Davies v. Canada,” three ous-
side direcrors who lacked expertise relating to financial issues were
held not to be personally liable for tax remittances because they
lacked sufficient information and knowledge to impose liabilicy.

The decision of the Federal Court of Appeal in Soper v.
Canada® followed this approach. Indeed, the court in Soper ex-
plicitly asked itself the question “whether the standard of care
formulated in City Equitable has been upgraded pussuant o sub-
section 227.1(3)" of the Income Tax Act. In effect, the courcin
Soper held thar the common law standard, as codified by stature,
continued to apply. As Marceau JLA. stated:

Rather than treating che directors as a homogeneous group of profes-
sionals whose conducr is governed by a single, unchanging standard,
that provision embraces the subjective element which takes into ac-
count the personal knowledge and background of the director, as well
as his or her corporate circumstances in the form of, inser alia, the
company’s Organization, resoUrces, CUSIOms and conduct. Thus, for
example, more is expected of individuals with superior qualifications
{¢.g., experienced business-persons}.

It is crucial o note that the court in Seper characterized as
“2 subjective element” the analysis that fows from the words
“in comparable circumstances.” In so doing, the Federal Court of
Appeal found that the staturory standard of care is neither purely
objecrive nor purely subjective:

It is not enough for a director to say he or she did his or her best, for
that is an invocation of the purely subjective standazd. Equally clear
is that honesty is not enough. However, the standard is not a profes-
sional one. Nor is it the negligence law standard that governs these
cases. Rather, the act consains both objective clements ~ embodied in
the reasonable person language — and subjective elements — inherent
in individual considerations like “skiff” and the idea of “comparable
circumstances”. Accordingly, the standard can be properly described
as “objective subjecrive.”

The Supreme Court of Canada subsequendly disagreed with
the notion that the words “in comparable ¢ircumstances” in-
troduce a subjective element into the statutory standard of care
applicable to directors. In the case of Peaples Deparment Stores
Ine. (Trustee of) v. Wise,"! the Supreme Court of Canada sum-
marized its views as follows:

The statutory duty of care in 5. 122{1)(5} of the CBCA emulartes but
does noc replicate the language proposed by the Dickerson Report.
The main difference is that the enacted version includes the words "in
comparable circumstances”, which modifies the [page 491] statucory
standard by requiring the contexs in which a given decision was made
to be raken into account. This is ner the introduction of a subjective
element relasing to the competence of the director, but rather the intro-
duction of a contextual element into the stavutory standard of care. It is
clear thats. 122(1}{#) reguires more of directors and officers than the
¢raditional common law dury of care outlined in, for example, Re City
Equitable Fire Insurance, supra.

The standard of care embodied in s, 122{1}{5) of the CBCA was
described by Robertson J.A. of the Federal Courr of Appeal in Saper
v, Canadz, [1998] 1 EC. 124, at para. 41, as being “objective subjec-
tive”. Although that case concerned the interpretation of a provision
of the Jucome Tax Acs, it is relevant here because the language of the
provision establishing the standard of care was identical to that of s.
122(1)(&) of the CBCA. With respect we feel chac Robersson JL.ALs
characterizarion of the standard as an “objective subjective” one could
lead to confusion. We prefer ro describe it as an objective standard.
To say that the standard is objective makes it clear that the faceual aspects
of the circumstances surrounding the actions of the director or officer are
important in the case of the 5. 122(1)(b) duzy of care, as apposed to the
subjective motivacion of the director or afficer, which is the central focus
of the starutory fiduciary duty of s. 122(1)(a) of the CBCA

The contextual approach dictated by 5. 122(1)(6) of the CBCA
not only emphasizes the primary facts but also permits prevailing
socio-econemic conditions to be taken into consideration. The emer-
gence of stricter standards puts pressure on corporations o improve
the quality of board decisions. [emphasis added]

In rejecting the use of the term “subjective” in describing the
starurory standard, the Supreme Court of Canada appears ©o have
focused on a possible confusion that might arise based on the use
of that term. Specifically, the Peaples case malces it clear that the
actions of a director are to be judged on the basis of the objective
facts surrounding the actions of the director, as opposed to the
subjective motivation of the director or officer. It is submieted
thar the Supreme Court of Canada did not decide thac all direc-
tors must be judged by a single standard within che facts of a
given case, with no differentiation based on individual knowledge
and skills. Indeed, given that che satutory standard applies
both directors and officers, to take such a position would imply
that all officers of a company should be judged by # single stan-
dard, with no differentiation based on individual considerations
— a patently untenable proposition.

Unforcunately, the case sequence of City Equitable, then
Soper, then Peaples, has irself created 2 potential for confusion.
The City Equitable case suggested that the standard of care may
differ from one director to anothes, based upon that individual’s
knowledge and experience as well as on other factors that dif-
ferentiate one director from another in terms of responsibilities
within the company. The original wording for the standard of
care proposed by the Dickersan Report might have precluded
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any such consideration of differential liability based upon the
objective facts pertaining to an individual director. The legisla-
tive drafrers of the staturory standard added words which clearly
allowed for a consideration of differential liabilicy based upon
the objective facts of any given case. In so doing, the legislarive
drafters specifically cited as an example the differing positions of
inside and ousside directors.

The present difficulties seem to arise from the fact thar che
Soper case characterized the statutory standard as including a
“subjective” element. Arguably the Saper case used the term “sub-
jective” in an imprecise mannet. What the Soper case, and many
other cases cited in it, actually did was to consider all of the ob-
jective faces (chat is, all of che “comparable circumstances™) thac
should be taken into account in determining whether or not 2
particular individual mer an appropriate standard of care.” It is not
clear that the City Equitable case or the Dickerson Report or the
fegislative drafters intended to include a subjective element, in
the sense of allowing for a considerarion of the subjective motiva-
tion or thought processes of a direcror. Nor did Ciry Equitable
propose thar the standard of care should vary based on subjective
valuations of the comperence of a given director. Indeed, that is
the enrire reason why an objective standard, in the sense of a stan-
dard thar is based only upon the consideration of objective facts
external to the defendant, is so important. Otherwise, it would be
possible for a defendant in any type of negligence action 1o say: 1
am not liable because I did my best.” This would resule in lower
standards of care for less competent people — crearing, in effect, a
race to the botrom. This is quite different from an individual who
says: “I could not have been expected ro perform in that way, given
that, to the knowledge of those who placed me in this position,
I lacked certain qualifications” or “given that I was not provided
with the information or resources necessary to bring my skills and
qualifications to bear.”

Similarly, in rejecting the “subjective” characeerization of the
statutory standard, the Supreme Court of Canada in Peoples was
arguably seeking to avoid the confusion that could occur by
creating “comparable circumstances” as not merely encompass-
ing objectively determinable facts bur also the alleged internal
thought processes and subjective evaluations of competence of
an individual director. There is nothing in the Supreme Court
of Canada decision in Peaples to suggest that objecive facts that
differ from one director to another on a given board may not be
taken into account in applying a different standard of care, for
example, whether or not the particular director is a member of
management or a specific commiteee of the board, whether or not
a particular director was provided with information that should
objectively have raised a particular concern, whether or not a par-
ticular director was selected to serve on the board because of a
professional qualification or skill, and so on. Although such con-
siderations may lead to a differential standard of care, they need
not be viewed as leading to a subjecrive standard of care. An indi-
vidual who may be held to a higher standard of care if he or she
is an accountant who sits on the firm’s audit commirtee will not
necessarily be excused because, after all, he or she was not a very
gaod accountant or simply did not notice an obviously inflated
entry on the financial statement. Ultimately, liability is assessed
on an individual and not a group basis. Therefore, it is inevitable
that objective factors that apply to one individual may not apply
to another, even though they sit on the same board.

Where the issue of “subjectivity” is most likely to arise is in
cases in which it is alleged as a defence that a particular director
“did his or her best.” Applying such a test will inevitably lead
to a consideration of “subjective,” not to mention sympathetic,
considerations. It is noteworthy thar the Soper case iself rules our
any assessment of a directors’ conduct on thar basis. The Supreme
Court of Canada in effect addresses the same issue, in a different
way, by pointing ro the business judgment rule as the proper legal
means to defend business decisions thart lead to unsatisfactory
outcomes. The court cited the decision in Maple Leaf Foods Inc.
v. Schneider Corp.."* which summarizes the business judgment
rule as follows:

The law as it has evolved in Onrario and Delaware has the common
requirements that the court must be satisfied thar the direcrors have
acted reasonably and fairly. The courr looks to see that the directors made
a reasonable decision not a perfect decision. Provided the decision taken
is within a range of reasanableness, the court onght not to substituse its
opinian for that of the board even though subsequent cvenzs may have cast
dowbt on the boards determinarion. As long as the direcrors have select-
ed one of several reasonable alternatives, deference is accorded o the
board’s decision. This formulasion of deference to the decision of the
Board is known as the “business judgment rule,” [emphasis added]

The Supreme Court of Canada went on to reaffirm and refor-
mulate the business judgment rule as follows:

Directors and officers will not be held to be in breach of the duty of
care under 5. 122(1)(#) of the CBCA if they act prudenzdy and en a
reasanably informed basis. The decisions they make must be reason-
able business decisions in light of all the circumstances abour which
the directors or officers linew or ought to have known. In determin-
ing whether directors have acted in a manner that breached the dury
of care, it is warth repeating that perfection is not demanded. Courts
are iil-suited and should be refuctant to second-guess the applica-
tion of business expertise to the considerations chat are involved in
corporate decision making, but they are capable, on the faces of any
case, of determining whether an appropriate degree of prudence and
difigence was broughr to bear in reaching whar is claimed to be a
reasonable business decision at the time it was made.

Soper revisited

In light of the foregoing discussion, it is useful to revisit the Soper
case and determine whether or not the analysis of the law in that
case can be reformulated with a simple revision, namely referring
to the factors characterized therein as “contextual” rather than
“subjective.” In other words, does the Soper case advocate taking
into account facrors thar cannot in fact be objectively ascertained?
On the whole, it is submitced that the distinctions put forward
by the Federal Court of Appeal in Soper are distinctions thar meet
the test of being objective contextual facts. For example, it is hard
to argue with the Soper court’s assertion that an important starting
point of any analysis is whether or not an individual is an inside as
opposed to an outside director, Clearly, an outside director who
attends monthly or quarterly directors’ meetings will simply not
be privy to a great deal of information that might raise concerns
and lead to specific corrective measures. Similarly, it is evident
that a director who is a senior member of management will have
a difficult rime establishing 2 due diligence defence when it feil
within his or her purview to have managed the very aspect of
the business that has caused the problem. Nevertheless, it is hard
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to imagine that even an inside director would be found to have
failed in his or her responsibilicies if he or she had been misled or
deceived by a sophiscicated fraud.

One mighe also imagine a situation in which an individual
with a disabilicy is p[aced on a board to represent a famlly perspec-
tive or a group of stakeholders within the corporation. It is hard
to imagine that such an individual would be held to the same
standard as non-disabled directors where the nature of the dis-
ability played 2 pare in the individual’s failure to fully participate
in the resolution of the particular issue. On the other hand, even a
director with limited qualifications with reference to the potential
corporate problem may be judged as having failed in his or her
dugy if he or she becomes aware of circumstances that, viewed
objectively, should have raised a concern. And again, by way of
contrast, if the specific cause of the corporate problem was an issue
which by its very nature should have been obvicus to an individual
director with specialized qualifications, it is hard to imagine thac
he or she would be exonerated on the grounds thar imposing a
higher standard would involve a measure of “subjectivity.”

All of these examples are detailed in the Soper case and, itis
submitted, they continue o apply ta any analysis of the labilicy
of a director as long as the factors reviewed as “comparable cir-
cumstances” are based on objective facts rather thar on subjective
evaluarions of 2n individual director’s comperence, thoughr pro-
cesses, OF MOtvations.

It can therefore be argued that the approach in Soper is correct
except for the labelling of cerrain factors as “subjective” rather
than “contextual.” It also may be said thac the City Equitable case
is correct in the general approach it sets our, although it has un-
deservedly acquired a reputation for lowering the standard of care

for directors. On the other hand, it would perhaps be just as well
not £o rely on either case in the Supreme Court of Canada! Nor
would it seem necessary to do so to obrain the same result,
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