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Experts: a view fr

om the tr

enches '

William G Horton

Barrister Arbitrator and Mediator, ADRChambersinc, Toronto
wgh@wghlaw.com

would like to share with you a few thoughts about
experts in the litigation and arbitration pr ocess.
| have previously written two aticles on the subjects
of the use of expert evidence in civil proceedings
generally and in cases involving novel science. Those
papers wee published by the AdvocatesO Qutarly and
are available on my websiteywwwwilliamghor ton.com.
However, in the space available to me | do not want
to repeat the detailed information on those subjects
that might be found by looking at those papers. In this
brief article, | would like to expr ess moe infor mally
views that ae based on my personal experiences b with
whatever special insights or blind spots that may entail.

Experts and partisans

The Prst thing | have noticed about experts is that

they usually know more than | do, at least on cetain
subjects. | am not one of those lawyers who practise so
frequently or exclusively in a paticular type of case that
they become as exper as the witnesses with whom they
work. The Pelds of constuction and personal injur y
litigation come to mind as only two examples whee

this is quite common. If you are one of those lawyers,
you will not learn anything from what | have to say

The rest of us ecognise that in working with experts,
we are working with individuals who have unique
knowledge or qualibcations which may be of assistance
to the court. Of course, the operative phrase is Omay
bed since, as we all knpwxpertise may be used for
the forces of good or for the forces of evil, depending
on whether it is given in support of or against your
position in the litigation.

Much of the law of evidence as it elates to expets
relates to a desie of the courts to avoid being misled by
expertswho seekto guide the deliberations of the court
in favour of the clients who hired them through the
use of their superior knowledge in a particular peld.
Particularly in jur y cases, the cous are concemed
that too much weight is not placed on experts whose
qualibcations give them what Justice Michael Moldaver
has termed an air of Omystic infallibility®.

In tr uth, ther e may be as much danger of judges and
arbitrators being misled by experts who appeal to the
all too human desire to demonstrate comprehension of
difbcult subject matter, ie not to look stupid.

Only recently, we have been pesented in the
newspapers with a fesh instance of our couits
apparently having been misled by expet evidence,

possibly in scoes of cases involving infant deaths.
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This is by no means a new or isolated phenomenon.
So it must be acknowledged that the danger posed
by expert evidence is at least as @at as its potential
benebts.

Although the notorious example to which | have
just referred may seem exceptional, my experience has
shown that there is a tendency in all expet withesses
to seek to come to the assistance of the side that had
them. The extent to which the partisan Rame is fanned
is usually a matter of degee. Given the fundamental,
adversarial nature of our judicial system, some element
of partisanship of experts is probably inevitable.

Damages expets

It may even be agued that with respect to some

types of issues, whex there is in fact no one right
answer adversarial opinions expressed by expets are

a good thing in that they help the court to arrive at
conclusions for which no rational basis might otherwise
exist.

For example, it is completely predictable that a
plaintif f@ damages experwill Ple a report projecting
lost probts in stratospheric amounts wheeas the
defendant® expett (usually with identical pr ofessional
qualibcations) will Ple a report indicating negligible
amounts.

In addition, damages experts have become
habituated by the work they do to believe that they can
claim or must claim expertise in any issue that impacts
on damages. But, of course, damages armerely the
net impact of a plethora of potential factors which
may span all manner of legal, technical, business
and economic issues. It would be the rae expert
indeed who is truly qualibed to speak to all factors
which impact on damages. Multiple experts can cover
impor tant points but ther e are Pnancial and time
restrictions which make this a counsel of pefection in
most cases.

Frankly, it would be difbcult for practical justice to be
done in most cases unless damages expsrare given a
fair degree of latitude in expressing opinions on issues
that typically arise in the course of their engagements
as opposed to issues on which they have specibc
training or experience.

It might be ar gued that the competing reports
give the court broad parameters within which the
damages might be assessed as well as the benebt of a
dialectic process though which the merits of various
components can be discussed. After all, our entie
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system is based on the gmise that an adversarial
process can co-exist with high pofessional standads as
it applies to lawyers.

| would suggest that as a practical matterparticularly
in relation to the calculation of general damages and
lost probts, this indeed is the basic appoach adopted
by our courts despite what the technical ules of
evidence might say The issue in such cases is whether
or not the expert has been clear and fair in stating
the scope of his or her review the assumptions upon
which the analysis is based and the extent to which the
analysis or conclusions ae beyond the expettise of the
witness. The Canadian Institute of Chatered Business
Valuators has developed standats which cover all these
matters2 Both expert witnesses and counsel would do
well to familiarise themselves with these guidelines.

This benign view of adversarial expets has obvious
limitations. Even, in the context of evidence on
damages, expet evidence can appioach the downright
fanciful. In one case, | sued the Blue Jays on behalf of a
company with exclusive concession rights at Exhibition
Stadium. My client® contract had been teminated
when the Blue Jays moved to the SkyDome. A vgrwell
known and unquestionably knowledgeable baseball
personality was called to testify that, if the Blue Jays had
continued to play at Exhibition Stadium for the next
three years, not only would they not have won a bfld
Series and a couple of Division titles (as they did) but
they would have actually have played worse than they
did in any of the previous 11 years D with gdictably
disastous results for the sale of hot dogs and beer
The trial judge r ejected such expet evidence, no
matter how unimpeachable its provenance, as simply
an exercise in speculating about phantom seasons that
were never played under the hypothesised conditions.
He awarded damages based on the historical winbloss
record of the club.

Investigative and technical expets

This somewhat pragmatic view of expets acting

as advocates for a cause wittespect to damages

is certainly not applicable to experts who conduct
investigations and present their Pndings to a coutt, for
example in a case involving fraud, trade practices or
personal injury. It is probably also not applicable whee
a description and explication of supposedly scientibc,
trade or technical standards or processes & involved.
In situations such as these one might easonably
expect that the conclusions of two equally qualibed
experts giving expert evidence will be the same or vey
similar, such that the focus of the discussion becomes
the language in which the opinion is couched b often
language that has been inBuenced to some degee by
the lawyers in the case.

The adversarial model of expelt evidence assumes
that experts are readily available to either paty in a
lawsuit to prove any valid poposition. This is often not
the case.

| once had a case in which no industly expert was
prepared to come forward and testify to the fact that
a certain construction pr ocedure (control joints in
exterior masonry walls) was known to be necessgrin
cold climates at the time my clientsO building was built.
The defendant engineers had no difbculty bnding a
blue chip witness who would testify that the piocedures
were little known at the time of constr uction.
Eventually, | was able to Pnd one etired gentleman
whose job it had been to publish technical bulletins for
the Canadian construction industr y at the time. In fact
he had written and published to the industr y several
articles that pre-dated the constuction of the buildings
in question on this very point. He had also written an
article after a number of buildings had experienced
problems due to the lack of control joints. He pointed
out that the need for contr ol joints had been referred
to in his earlier publications. Unfor tunately for me,
because he was employed by the indusyr he found it
necessay to offer the gratuitous comment in his later
article that the failur e to provide control joints had not
in his opinion been OnegligentO. In the end, he was the
only witness who was available to me to pwe the fact
that the need for contr ol joints had been identibed
in industr y-wide publications prior to construction of
the building and I did call him as my witness. | will tell
you shortly how | dealt with the additional gratuitous
comment.

Nor was the Ocontl jointO case the only case in
which | have experienced difbculty obtaining witnesses
on technical issues whee the most qualibed expelts
with the most direct knowledge of the problem do
not wish to get embroiled in a dispute between major
industry participants for whom they do most of their
regular work. This difbculty in obtaining expert
evidence from individuals with dir ect and current
industry knowledge has, as we all knoyspawned a
cadre of professional expet withesses who ag available
for hir e in any given case. Their qualibcations tend
to be of a more generic nature. Their professional
and bPnancial success as expewitnesses for hie will
depend upon two things:

(1) the extent to which they are perceived by the couits
to have high professional standads and to be
expressing independent opinions; and

(2) the extent to which they help the parties who hire
them win their cases.

Keeping experts within bounds

When | brst meet an expett witness to review the

work to be done on a case, | am cagful to explain to
the witness that my own stong preference is that my
experts stay well within the bounds of their professional
qualibcations. | ask them to highlight for me specibc
issues which they feel a& beyond the boundaries of
those qualibcations so that | can decide how | wish

to cover the point, whether thr ough the evidence of
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another expert, through an assumption or through
the calling of a fact witness in the case who has the
necessay qualibcations.

| am surprised how often | meet with mild r esistance
from experts who want to explore issues such as
commercial reasonableness, technical viability or legal
entitlement, which ar e clearly outside the bounds
of their exper tise. Often, the expert feels that the
completeness and persuasiveness of their analysis
will be compromised if they do not venture, however
tentatively, into such issues.

| have been involved as a legal adviser to the Diploma
in Forensic Accounting course at the Rotman School
of Business at the University of Bronto fr om its
inception and r ecently have been an adjudicator at
the Capstone course in which graduating students
submit to a simulated cross-examination. Even though
the students ar emphatically trained not to venture
opinions on matters in which they do not have
professional qualibcations, they almost always succumb
to this temptation in the mock cr oss-examination. It is
fair to say that it is never done intentionally. There is
just something in all of us that compels us to expess
an opinion on any question we might be asked once we
are put on a pedestal as an Oexpié.

Any disagreement with an expert on such an issue
in a real case can easily and mperly be resolved
by advising the expet that your retainer letter will
provide specibc conbmation that the expert@ opinion
is not required on certain specibed issues which
are acknowledged to be outside his or her aea of
expertise.

| also bnd that it is very useful to deal in the same
way with any applicable principles of law which you
would like the expert to use in perfor ming the analysis
which leads to the expett report. It is only right that
you, as the lawyershould take responsibility for
correctly articulating the r elevant legal principles and
for the applicability of those principles to the case at
hand. For example, if it is your position in the law suit
that lost probts should not be included as a head of
damage and you do not wish your damages expéito
calculate lost probts for that reason, you should clearly
say as much in the expet® retainer letter. Do not leave
it to the expert to defend your legal position as patt of
his or her report.

Similarly, if you wish a non-legal expet to proceed
on the basis of a specibc interpetation of a contract,
you as the lawyer should take @sponsibility for
that interpr etation by providing a specibc, written
instruction in that r egard rather than leaving it to the
expert to support your interpr etation of the contract as
part of his or her report on other issues.

Having your expert witness defend legal (or any
other issues) outside his or her aea of expertise B even
if you are working with an enthusiastic volunteer b is ill
advised because it takes away the advantage the exper
will have when being cross-examined.
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The Oultimate issue®

| do not want to embark on a debate as to whether
the prohibition on an exper t opining on the Qultimate
issueQ in the case still exists in legal theprl would
say that, as a practical matter this issuesglly turns on
whether or not the Oultimate issueQ is squdy within
the expert@ beld of expetise such that the opinion is
of real value and assistance to the cotr If the Oultimate
issueQ is pely an issue of law or even a question of
mixed fact and law, an expernt® opinion will be of little
value.

Indeed, this is how | tried to solve my problem
regarding the expert who had lots of good evidence
to give supporting my position on Ocontol jointsO
although he had written in one ar ticle that he did not
consider the absence of contol joints in buildings of
a certain age to be OnegligentO. | led all the helpful
evidence in chief and (contrary to accepted wisdom)
| left it to my opponent to bring out the comment
about lack of control joints not being negligent. In
re-examination, | reminded the witness that he had
provided the court with extensive evidence as to his
qualibcations with respect to building construction
in general and control joints in particular. | then
asked him what qualibcations if any he had in the law
of negligence. He answeked that he had none. We
received a new ofer immediately after that evidence
and settled the case.

| really have no idea whether the apppbach would
have worked with the judge. But, in theory, if we really
believe that expert witnessesO evidence should only be
heard on matters on which they are qualibped we should
not be too concerned that they have the Ovang viewsO
on other matters, except possibly to the extent that
such other Owang viewsO mvide some evidence of bias
or lack of independence.

Fairness and bias

This leads me to my next point about expert witnesses.
Although they may know more than we do about
their specibc belds, those of us who toil in the beld of
justice, whether as lawyers, judges or arbitrators, have
one skill which we like to think is more developed
than in the general population. That is an instinct for
fairness and the opposite of fainess D bias or paiality.
When confronted with an expert with formidable
gualibcationsin some recondite Peld of human
knowledge, it may seem an impossible task to prove
the expert wrong. Indeed, the best one might hope for
isto counter the evidence of the opposing expert by
calling your own contradictory expert, thereby creating
doubt and confusion in the mind of the arbitrator or
judge. Thismay not be enough in mog casesand, in any
case, mog of usset our sghtsalittle higher than that.
So cross-examination of the opposing expet is
necessay. But taking an expert on in his or her own
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Peld of expertise can be a daunting prospect. One
reassuring thought is that it is not always necessgrto
prove the expett wrong if one can show that he or she
is biased.

In domestic Canadian arbitrations and court
proceedings the best pad map for any cross-
examination as to the lack of independence (or bias)
of an expert is to be found in the case of The Ikarian
Reefer*which is discussed at geater length in my paper
on Expert Witness Evidence in Civil Cases. The key
passage eads as follows:

OThe duties and esponsibilities of expert witnesses in
civil cases include the

following:

1) Expert evidence presented to the Court should be,
and should be seen to be, the independent product
of the expert uninfBuenced as to form or content
by the exigencies of the litigation.

2) An expert witness should piovide independent
assistance to the Cout by way of objective unbiased
opinion in r elation to matters within his expertise.
An expert witness in the High Court should never
assume the ple of an advocate.

3) An expert witness should state the facts or
assumption upon which his opinion is based. He
should not omit to consider material facts which
could detract from his concluded opinion.

4) An expert witness should make it clear when
a particular question or issue falls outside his
expertise.

5) If an expert® opinion is not properly reseached
because he considers that insufpcient data
is available, then this must be stated with an
indication that the opinion is no mor e than a
provisional one. In cases wheg an expert witness
who has prepared a report could not assett that the
report contained the tr uth, the whole tr uth and
nothing but the tr uth without some qualibcation,
that qualibcation should be stated in the report.

6) If, after exchange of reports, an expelt witness
changes his view on a material matter having
read the other side® expett report or for any
other reason, such change of view should be
communicated (thr ough legal representatives) to
the other side without delay and when appropriate
to the Court.

7) Where expert evidence refers to photographs,
plans, calculations, analyses, measaments, suivey
reports or other similar documents, these must be
provided to the opposite party at the same time as
the exchange of reports.O

Most of the points on this list are key indicators of

the degree to which an expett® evidence is tuly

independent and fr ee from bias notwithstanding that

the expert is testifying for a particular side which has
presumably emunerated him or her. The very best
professional expet witnesses ae well awae of the
standards and strive to meet them. Howevereven

experts who testify often do not always adhez to these
principles.

Expert withesses who have notecently testibed in
our courts or who come from other litigation cultur es
may also be unawae of the standards that have
recently gained currency in England and Canada. But
both counsel and expert withesses who haveacent
experience in our courts recognise that a failure to
meet these standads will only result in the evidence of
the expert being discounted or disregarded.

| like to take positive steps with each exper witness
who | retain to ensure that there is a common
understanding and set of expectations apund these
issues. | make it clear that the expetr must be prepared
to justify all of the analysis and conclusions with work
that he or she has independently caried out, on the
basis of assumptions which ar explicitly stated. | make
it clear that | expect the expert to tell me whether the
factual and documentary infor mation that has been
provided is sufbcient to suppot the expert@ work.
Although it will obviously be necessak for me to have
an ongoing discussion with the expet regarding the
work in progress, including the provision of comments
on draft reports and possible evisions, | make it
clear that the expert must take responsibility for
the bnal content of his or her report and testimony.
Even though the law regarding disclosure of pre-trial
communications between counsel and an expet who
testibes at trial is not completely settled, | advise the
expert that | pr efer to operate on the basis that all
of our communications are subject to disclosue to
the court and that | expect the expert to be able to
independently explain and justify any changes that ae
made to the analysis or the eport as a esult of our
communications. My experience has been that when
an expert proceeds on this type of an understanding,
any cross-examination that is attempted on pe-trial
communications tends to fall Rat because the expetis
able to explain the rational pr ocess by which peviously
imper fect ideas wee rejected in favour of the pnal,
impr oved conclusions.

The foundations

Such measues ae also intended to foreclose the
second most promising area for an attack on an expet
after an attack on independence. | am speaking of
an attack on the foundations of the expert@ report.
Much of this is implicit in the Ikarian Reefer principles
and some of the other comments | have aleady
made above. A few moe obserwations may be added
specibcally in the context of cross-examining an expet.
The most highly qualiped, unbiased and meticulous
expert may give evidence that poves to be wothless
if the foundations upon which the evidence is given
are weak. \éry often, this is the fault of instructing
counsel. As lawyers, we have a etrg impulse to control
the evidence that our witnesses give. Wmay do this
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in or der to keep expert evidence within the bounds of
the client® bnancial resources. Just as often, we seek
to control the evidence itself by conbning the work
of the expert in a way which will produce the desired
results. But, in cross-examination, an expet@® evidence
may be easily shown to bear noelationship to reality
if the expert has failed to review key documents which
bear on his or her conclusions, or if the expert has
failed to independently investigate the conditions upon
which his evidence is based, or if material assumptions
the expert has been asked to make a proved to be
untr ue.

There is nothing more disconcetrting to counsel
than to watch his or her expert abandon ship when
confronted with facts that the expert failed to consider.
But there is little an expert can do against an attack
based on facts or documents of which they wes not
made awae.

Experts and arbitration

Is there anything different about the phenomenon of
expert evidence in the context of arbitration? | put this
very question not long ago to a seasoned expdrwitness
who had testibed in both litigation and arbitration.

The answer coresponded to something | myself had
observed. In litigation, ther e is the sobering thought
that must occur to every expert that an adverse pnding
on independence, qualibcations or credibility will be
public and potentially car eer limiting. In arbitrations,
the lack of a public result may encourage some expds
to take a more aggressive stance b to practise closer to
the edge on some of the issues | have mentioned. In my
opinion, it is an ill-advised calculus.

The selection process which is involved with
arbitrators generally ensures that the tribunal consists
of members, whether retired judges or senior counsel,
with a high degree of sophistication and experience in
the type of dispute which is before them. If anything,
less coss-examination is equired in arbitration than in
a court trial to bring out the same points. Furthermore,
although arbitration pr oceedings ae not public, in
most arbitrations of any substance, the members of
the legal profession who ae present form an adequate
audience for reputational purposes. Indeed, when one
considers the presence of other members of the same
profession at the arbitration hearing, whether in the
role of other experts, employees of the paties or as
tribunal members, any expert should be well motivated
to perform to the highest standards.

The expert as arbitrator

The possible presence of expets on the arbitral
tribunal itself leads to another set of potential
differences between arbitration and litigation. My own
view is that all of the comments and obsevations made

above apply with geater force where the adjudicator
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is an expett. This is particularly so where the tribunal
member has precisely the same qualibcations as the
experts who ar giving contradictory evidence. An
expert adjudicator can be very impatient with members
of his or her own profession who ae not measuring

up to the appropriate standards, either in terms of
technical analysis or in tems of independence.

| had this very experience in an arbitration r elating
to closing adjustments on the sale of a business.

The arbitrator was an accountant who chastised
the accounting experts from both sides for having
abandoned professional standads in favour of a
partisan use of their professional skills.

A problem can arise whee a tribunal member who
possesses expéise in a beld which is material to the
dispute chooses to apply his or her own expetise in
resolving that issue. Of course, the paiies may choose
to have an expet tribunal pr ecisely for that reason.
However, unless it is specibed in the arbitration
agreement that the tribunal may determine the matter
by using its own expetise, arbitrators are expected
to decide disputes on the basis of the ecord that is
presented to them at the hearing.

This issue aose in the recent case offMI v Xerox®
in which that principle was reafbrmed with the
gualibcation that any tribunal member may consider
any portion of the r ecord (whether or not it was
specibcally eferred to in evidence) provided disclosure
is made to the patties of the fact that that review is
taking place and the purpose for which it is being
done. As long as the paties have an oppotunity to
lead evidence or make submissions on the matter
which is raised as aelevant concem by a tribunal
member, there is no basis for setting aside an awdr
merely because a tribunal member has applied his or
her own expertise to an issue in the case in considering
a portion of the hearing r ecord. The case would
clearly be different if a tribunal member were to make
independent investigations or go outside the record
to bnd facts that are not in evidence and then were to
base his or her decision on such extrinsic information.

Another key point to be bor ne in mind when
appearing before tribunal members who are not
trained in the law is that they may debne the
problem or the core of the dispute differently from
an adjudicator with a legal background. Ther e is the
old adage that if the only tool you have is a hammer
every problem looks like a nail. To be fair, this adage
probably applies equally to lawyers and non-lawyers.
A lawyer is moee likely to debne the problem in legal
terms whereas a non-lawyer is max likely to debne
the problem in non-legal terms. A mixed tribunal,
which consists of both lawyers and non-lawyers, has
the advantage that multiple perspectives may be
brought to bear on the dispute. However, it is an unsafe
assumption that the dynamics of any given panel will
always be that a non-legal member of the tribunal will
defer to a legal member on legal points. Therefore,
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my recommendation is that legal arguments should be
supported by commonsense explanations and appeals
to basic faimess to a geater degree than would be

the case when aguing before a tribunal that consists
entirely of lawyers or etired judges.

All tribunal members, whether lawyers or non-
lawyers, have the same desrto do the right thing and
to arrive at a fair and objective detemination of the
dispute. They may piocess the information dif ferently
according to their pr ofessional backgounds, but | am
convinced that all tribunal members are alive to the
basic issues that | have mentioned in this dicle as they
relate to expert witnesses.

Additional tools

The Rexibility of the arbitration pr ocess ceates
additional tools for dealing with exper t withesses
which are not present or may not be as easy to use
as in normal litigation. One example r elates to a
dispute which involves issues that ar Qin the eye of
the beholderO even though they a susceptible to
some form of expert evaluation (eg issues elating

to compensation, lost probts, valuation of intangible
assets, etc). In such cases, the use of a bnafef
selection process which limits the tribunal to making
an awad by agreeing with one side or the other but
not allowing it to pick its own number can pr ovide a
strong motivation to the parties and their experts to be
reasonable and to try to occupy Othe middle goundO.
Although Rule 52.02 of the Ontario Rules of Civil
Procedure allows for the appointment of an expert
by the court, thus presumably putting to rest the issue
of independence, the use of this procedure might

be easier to achieve in arbitration. In arbitration, the
entir e process is case manageddm beginning to end
by the same tribunal.

This aspect of continuity and interactivity between
counsel and the tribunal should make it much easier
for the parties and the tribunal to gain each other®
trust and work in a cooperative manner to ensue that
the tribunal r eceives the independent advice it needs to
do justice in the case, paticularly on generic technical
issues on which the paties may not be in substantial
dispute. The use of expetts appointed by the court
or by arbitral tribunals is more common in civil law
litigation and in inter national arbitration, which tends
to be based moe on civil law norms. The trend is
towards domestic arbitration in Canada adopting many
of the mor e efpcient procedures currently used in the
inter national sphere and we may see grater use of the
tribunal appointed exper t in the futur e.

Another technique that does not yet appear to be
extensively used in Canadian litigation, but is coming
to be more commonly used in both inter national and
American arbitration, is the examination of exper ts
from both sides on a given topic as a gyup at the
hearing. The experts are required by the tribunal to

confer before the hearing and draw up a list of those
matters on which they agee and those on which they
disagree. They ae then examined on the latter, en banc,
at the hearing. | have heard from those who have used
this technique that when experts are talking dir ectly
to their peers they tend to very quickly minimise as
opposed to exaggerate their differences. Of course,
this Bies directly in the face of the desire of most
counsel to control the evidence presented by their
witnesses, at least in the brst instance. Theris also
the challenge of choosing witnesses not only for their
professional competence but also for their ability to
stand up to their mor e aggressive peers. Finallythis
approach clearly requires an extiemely well organised
and sophisticated tribunal to ensure that the group
session is tauly useful. Although | have not personally
experienced this approach, | must say that it seems
to bt with the overall infor mality, Rexibility and
pragmatism which are the hallmarks of commercial
arbitration. Now it is just a matter of Pnding counsel
who want to try it.

Conclusion

To the extent that expert witnesses can povide

infor mation and analysis which is not othewise
available to the tribunal, they are an indispensable
feature of any case involving technical issues. The
adversarial nature of the arbitration pr ocess (as with
litigation) comes at a price in ter ms of having to
deal with experts who go beyond the bounds of their
expertise or use their expetrtise improperly and in a
partisan manner. Fortunately, the tools exist in both
litigation and arbitration for exposing exper ts who fall
into that trap.
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