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Alternatioe Dispute Resolution

‘The process hy which we seek to discover truth may skew the result’

Cross-examination
Continued From Page 9

As a final example, the fact that wit-
ness evidence is presented orally, but is
often evaluated in written form, creates
an additional layer of artificiality which
removes the testimony of witnesses from
the real world of conversational norms.

John Henry Wigmore, the original
author of the leading American text on
evidence, wrote “Cross-examination is
the greatest legal engine ever invented
for the discovery of truth.” However, the
rest of that famous quote presents an
important qualification: “You can do
anything with a bayonet except sit on it.
A lawyer can do anything with cross-
examination if he is skilful enough not to
impale his own cause upon it.”
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It is generally understood, although it
is not often said, that the skill of the
cross-examiner is not actually directed
at finding the objective truth. Rules of
cross-examination that are taught in
most advocacy courses, such as “don’t
ask a question to which you do not
already know the answer” and “beware
of asking one question too many,” would
not have taken humanity very far if
applied to any of the arts or sciences that
are associated with the quest for truth.

Obviously, no party to a dispute should
be obliged to accept the accuracy or truth-
fulness of any evidence provided against
him or her in a legal proceeding. The
opportunity to challenge such evidence is
an essential part of any legal process. Wit-
nesses often are untruthful, documents lie
and today’s scientific and historic verities
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will be the follies of another age. But it is
well for us to remember that the process
by which we seek to discover truth may
skew the result and defeat the very pur-
pose of the enterprise.

Our system of justice is based on the
belief, not shared by all legal cultures,
that the truth will emerge from adver-
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sarial interaction between two or more
self-interested parties when judged by a
relatively passive neutral observer. Any
parent who has settled a dispute between
quarrelling children will be aware that
this technique has its limitations.

An arbitrator needs to be aware of
these limitations if he or she is to judge
the case, as opposed to judging the lawy-
ering. Hopefully, an arbitrator who is
selected for his or her background in a
particular kind of dispute will be less
prone to being swayed by technically
superb cross-examination that is at odds
with what the witness is actually, and
truthfully, trying to say. m

William G. Horton is an independent
arbitrator and mediator of commercial
disputes. He practises in Toronto.
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