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While much has been written 
about class proceedings improv-
ing access to justice, there is 
little empirical evidence to 
demonstrate that judicial class 
proceedings are the best way of 
resolving a large number of dis-
putes that might not be pursued 
individually. Indeed, there is 
increasing evidence that class 
proceedings are exceedingly 
slow and settlement take-up 
rates are correspondingly low. 
Does arbitration offer a better 
way forward?

Consider, as an example, the 
recent decision of the Ontario 
Court of Appeal in Griffin v. 
Dell Canada Inc., [2010] O.J. 
No. 177, which dealt yet again 
with the issue of whether a dis-
pute should be heard by an 
arbitrator when a plaintiff or its 
counsel would prefer to have 
the matter heard as a class pro-
ceeding.

In Griffin, the representative 
plaintiff leased a Dell Inspiron 
notebook, primarily for busi-
ness purposes. Before leasing 
the computer, Griffin looked at 
various products on Dell’s web-
site and agreed to be bound by 

Dell’s terms and conditions of 
sale, which included an arbitra-
tion clause requiring that all 
disputes be submitted to arbi-
tration. The statement of claim, 
issued in January 2007, alleged 
that in 2006 Griffin’s computer 
began to experience overheat-
ing problems and eventually 
failed. It asked for certification 
as a class proceeding.

Dell sold 118,629 of the 
Inspiron notebook computers at 
a price of approximately $2,000 
each. The plaintiff sought to 
certify a national class of pur-
chasers who bought Dell note-
book computers between March 
2003 and May 2005. In 
response, Dell sought an order 
staying the action pursuant to 
the arbitration clause and the 
Ontario Arbitration Act, 1991.

On the certification motion, 
Madam Justice Lax found that 
it was “fanciful to think that any 

claimant could pursue an indi-
vidual claim in a complex prod-
ucts liability case.” She refused 
Dell’s request to stay the class 
action in favour of arbitration 
and granted a certification 
order conditional on the plain-
tiff filing an improved litigation 
plan. Significantly, she also gave 
the plaintiff leave to amend to 
add a second representative 
plaintiff who fell within the def-
inition of “consumer” under the 
Ontario Consumer Protection 
Act, 2002 (CPA) which bans 
mandatory arbitration clauses 
in consumer agreements.

A five-member panel of the 
Court of Appeal concluded 
unanimously that clauses 
requiring arbitration and pre-
cluding the aggregation of 
claims have the effect of remov-
ing consumer claims from the 
reach of class actions. In dis-
missing Dell’s appeal, the court 
also held that no stay should be 
granted in relation to the non-
consumer claims because of 
efficiency concerns—a conclu-
sion on the non-consumer 
claims difficult to reconcile with 
the mandatory stay language in 

the Arbitration Act.
So, three years after Griffin 

issued his statement of claim, 
the action has been certified as 
a class proceeding. Perhaps, in 
another three or four years, 
some of the folks who bought 
Dell notebook computers 
(between March 2003 and May 
2005) might have a judicial 
determination of whether they 
are entitled to a remedy. And, 
by 2013 or 2014, if the plaintiffs 
succeed or achieve a settlement 
in their action, how many of the 

118,629 purchasers will still 
have their notebook computers, 
be around to collect on a judg-
ment or take up a settlement?

In her paper, “Access to Jus-
tice for the Masses; A Critical 
Analysis of Class Actions in 
Ontario” (available at https://
tspace.library.utoronto.ca), Jas-
minska Kalajdzic noted that, 
despite the many judicial pro-
nouncements about the benefits 
of class proceedings, there is 
little empirical evidence about 
settlement take-up rates. She 
noted that one of the plaintiffs’ 
counsel she interviewed 
reported take-up rates of less 
than one per cent for two of four 
settled class actions. This is 
consistent with an April 23 arti-
cle in The Lawyers Weekly by 
Luis Millan, “Class action con-
undrum,” which reported that 
take-up rates of class action 
settlements were routinely low.

Most consumer disputes 
could be resolved much more 
quickly and effectively through 
arbitration than litigation. 
Some arbitration rules can 
present an unfair deterrent to 
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As a final example, the fact that wit-
ness evidence is presented orally, but is 
often evaluated in written form, creates 
an additional layer of artificiality which 
removes the  testimony of witnesses from 
the real world of conversational norms.

John Henry Wigmore, the original 
author of the leading American text on 
evidence, wrote “Cross-examination is 
the greatest legal engine ever invented 
for the discovery of truth.” However, the 
rest of that famous quote presents an 
important qualification: “You can do 
anything with a bayonet except sit on it. 
A lawyer can do anything with cross-
examination if he is skilful enough not to 
impale his own cause upon it.”

It is generally understood, although it 
is not often said, that the skill of the 
cross-examiner is not actually directed 
at finding the objective truth. Rules of 
cross-examination that are taught in 
most advocacy courses, such as “don’t 
ask a question to which you do not 
already know the answer” and “beware 
of asking one question too many,” would 
not have taken humanity very far if 
applied to any of the arts or sciences that 
are associated with the quest for truth. 

Obviously, no party to a dispute should 
be obliged to accept the accuracy or truth-
fulness of any evidence provided against 
him or her in a legal proceeding. The 
opportunity to challenge such evidence is 
an essential part of any legal process. Wit-
nesses often are untruthful, documents lie 
and today’s scientific and historic verities 

will be the follies of another age. But it is 
well for us to remember that the process 
by which we seek to discover truth may 
skew the result and defeat the very pur-
pose of the enterprise. 

Our system of justice is based on the 
belief, not shared by all legal cultures, 
that the truth will emerge from adver-

sarial interaction between two or more 
self-interested parties when judged by a 
relatively passive neutral observer. Any 
parent who has settled a dispute between 
quarrelling children will be aware that 
this technique has its limitations. 

An arbitrator needs to be aware of 
these limitations if he or she is to judge 
the case, as opposed to judging the lawy-
ering. Hopefully, an arbitrator who is 
selected for his or her background in a 
particular kind of dispute will be less 
prone to being swayed by technically 
superb cross-examination that is at odds 
with what the witness is actually, and 
truthfully, trying to say. 

William G. Horton is an independent 
arbitrator and mediator of commercial 
disputes. He practises in Toronto.

‘The process by which we seek to discover truth may skew the result’
Cross-examination
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For roughly 40 per cent of Cana-

dians, “until death do us part” is 

wishful thinking. Nearly four out of 

every 10 marriages in this country 

will end in divorce, yet discussions 

about the implications and the 

impact often happen in back rooms 

and in hushed conversations.

The Legal Information Society 

of Nova Scotia (LISNS) brought 

the issue out into the open with 

what is believed to be North Amer-

ica’s first Divorce Fair. “We wanted 

to fill a needs gap. We know from 

the calls we get and visits to our 

website that family law is the big-

gest topic,” said LISNS Executive 

Director Maria Franks.

It’s also a topic that, for many, 

is narrowly defined, she noted. 

“When people think about 

divorce, they think about a lawyer 

but not other issues, issues like 

property and pensions.”

The two-day event, held in Jan-

uary (the peak month for divorces), 

featured information sessions on a 

range of topics related to the “D” 

word, such as separation, parenting 

during and after divorce, dealing 

with stress, property and pension 

issues. Several law firms had booths 

at the event and their lawyers made 

presentations on a range of topics.

For most law firms, however, 

participating in Canada’s first 

Divorce Fair came after some seri-

ous contemplation — and consider-

able media attention. “This was a 

fair unlike those we attended as 

children,” said Leisa MacIntosh, a 

family mediator and lawyer with 

MacIntosh, MacDonnell & Mac-

Donald in New Glasgow.  

“The name itself caught our 

attention,” she noted. “It was 

attractive and effective in getting 

the message across.  The flippant 

name either grated on one’s 

senses or provoked a giggle, 

because most know that divorce 

tends to be a painful and high-

stress, private process.”

“Initially we said ‘no way,’” said 

Sandra Barss, a family law lawyer 

with McGinty Law in Halifax. 

“Then we started hearing more 

about this and reading about this.”

“We liked the philosophy behind 

it — get the information out there 

so people know what they’re enti-

tled to and what they’re responsible 

for,” she added.

Education was at the heart of 
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Family law is an area of professional 

practice with high levels of complaints, 

not only for lawyers, but also for judges 

and psychologists. This reflects not 

a lack of professional competence, 

but rather the fact that this is an 

emotionally intense area, with 

unsuccessful litigants who may be 

more inclined to unjustifiably 

“blame” various professionals for 

outcomes than accept responsibil-

ity for their own situations. 

Professional bodies for lawyers 

and judges screen out many com-

plaints that are frivolous or vexa-

tious. Law societies, for example, 

are especially cautious in dealing 

with complaints by family litigants against 

the lawyers for their former spouses, rec-

ognizing that most such complaints are 

unfounded, or raise issues that could be 

the subject of an appeal rather than a pro-

fessional discipline complaint. 

However, mental health professionals 

who perform assessments for 

family proceedings may be sub-

jected to complaints to their pro-

fessional bodies without any 

screening. While unwarranted 

proceedings are eventually dis-

missed, unfounded complaints to 

regulatory bodies are a signifi-

cant factor in driving mental 

health professionals away from 

acting as assessors, increasing 

the delay and expense involved 

in obtaining assessments. 

Clinicians and family justice

Court-appointed mental health profes-

sionals often play a critical role in the reso-

Protecting assessors

from disgruntled parents 

Parents exploit discipline process
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In the midst of grappling with the impact of global warming on the Arc-tic, with a seemingly growing list of nations laying competing claims to maritime access to the Northwest Passage and the riches lying beneath the forbidding landscape, the Inuit are looking to their land claims agree-ments with the government of Canada to address the environmental challen-ges faced by their communities.With their way of life under siege, the Inuit have already begun testing the flexibility and fluidity of north-ern land claims agreements, having filed a $1-billion suit against the federal government in what may foreshadow long drawn-out legal battles, spurred in part by shifting environmental and climatic changes in the north. 
In a suit that will test competing visions of the interpretation and nature of land claims agreements, Nunavut Tunngavik Inc. (NTI) filed 

a statement of claim against the Attorney General of Canada nearly four years ago for breach of contract, alleging that the federal government failed to live up to its obligations and has therefore violated the Nuna-vut Land Claims Agreement Act (Agreement). The Agreement identi-

fied the geographical area of the Northwest Territories as the Nuna-vut Settlement Area, and on Apr. 1, 1999 the area became the Territory of Nunavut. NTI, a body established to assist in the implementation of the land claims agreement negoti-ated by the Inuit and the govern-ment of Canada, coordinates and manages Inuit responsibilities set out in the Agreement, while ensur-ing that the federal and territorial governments fulfill their obligations.While the specific claims in the NTI suit, which is now at the dis-covery stage, do not specifically refer to climate change, an interpretative approach is being advocated by the Inuit that will encourage examina-tion of the issue, said Dougald Brown of Nelligan O’Brien Payne in Ottawa, who is representing NTI. Under the Agreement, the federal government was required to estab-lish a Nunavut Wildlife Manage-ment Board that would implement and monitor a plan to oversee eco-

Provincial government lawyers and officials are typically quick to dismiss the possibility of aborig-inal title to foreshore and sub-merged lands. This attitude is apparently based on an assertion that foreshore and submerged lands are “public” (and therefore controlled by the provincial gov-ernment) and that First Nations could not possibly have owned or physically occupied foreshore or submerged lands historically. Despite these assumptions, ownership of foreshore and sub-merged lands was an integral aspect of the common law histor-ically. Archaeological analysis of First Nation fish weirs and clam gardens provides extensive evi-dence of title to foreshore and waterlots, both under the com-mon law and the law of aboriginal title. Many First Nations have strong aboriginal rights and title claims to foreshore and waterlot areas, and the provincial govern-ment should deal with these claims before proceeding with further privatization.Many Indian reserves in B.C. were allocated based on access to the fisheries. In his book, Landing Native Fisheries, Douglas Harris provides a detailed history of a reserve-creation process guided by the principle that white settlers would pursue a land-based econ-omy and the marine-based econ-omy would be left to First Nations. Indeed, reserves were often smaller in B.C. than elsewhere in Canada because of the expecta-tion and promise that First Nations would be pursuing fish-ing and not farming (see Pasco v. C.N.R., [1986] 1 C.N.L.R. 34). Unfortunately, the government parcelled out the land to settlers See Weirs Page 17

How climate change intersectswith Inuit land claims agreements
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Fish weirs, 
clam gardens 
offer proof of 
aboriginal title


It remains to be seen whether the court will embrace the view long espoused by the Inuit, who view land claims agreements as working documents, which can  and should be adaptable to changing circumstances in the North...
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So what is it? Is it that no one reads the Spousal 

Support Advisory Guidelines (SSAG) beyond chapter  11? 

That chapter 12 on exceptions somehow went missing 

from everyone’s copy? How do we explain that, five years 

after the release of the original draft proposal and almost 

two years after the final version, lawyers and judges still 

ignore the SSAG exceptions?It remains one of the great mysteries of the SSAG so 

far. The two formulas for amount and duration apply to 

the wide range of “typical” spousal support cases. But, as 

we all know, there are lots of atypical or unusual cases in 

spousal support law, and the SSAG exceptions are 

intended to recognize categories of cases where outcomes 

can or should depart from the formula ranges.

How can you tell when an exception might apply? 

First, when your family law intuition tells you that the for-

mula outcomes just don’t seem right — the amount is too 

low or too high, or the duration too short. That gut feeling 

should send you quickly to chapter 12, to root through the 

list of exceptions. Second, if you lack that “intuition,” then 

your antennae should go up when the opposing lawyer 

really, really likes the formula outcomes. 
In chapter 12, you will find this summary list of 

exceptions:(1) Compelling financial circumstances in the interim 

FORGOTTEN?The SSAG Exceptions
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An Ontario Social Benefits Tri-
bunal decision, released earlier 
this year, has opened the door for 
temporary caregivers to challenge 
the cancellation of their benefits 
by municipal social services 
administrators, according to 
Toronto lawyer Douglas Stewart, 
who successfully argued the case 
on behalf of the appellant.The case involved a 74-year-old 

Oshawa grandmother — the 
unnamed appellant — who, with 
her same-aged husband, had been 
caring for their grandson, identi-
fied as D.V., since 1999. The boy’s 
father has substance abuse prob-
lems, while D.V.’s mother has never 
been involved in his life. In light of 
that situation, the child’s grand-
parents obtained a custody agree-
ment from his parents and applied 
to Ontario Works for temporary 
care assistance, which was granted.

However, in November 2008, 
an Ontario Ministry of Commun-

ity and Social Services caseworker 
informed the grandparents — both 
on an annual income of about 
$25,000 — that following a review 
of their circumstances and eligi-
bility, they no longer qualified for 
the allowance. (The benefits 
included $230 per month and 
drug and dental coverage for their 
grandson.) Among the reasons 
cited were that the arrangement 
had “gone beyond being tempor-
ary to the extreme,” since D.V. had 
been in the care of his grandpar-
ents for 11 years. The results of the 
so-called consolidation verifica-
tion process review — a relatively 
recent and more detailed assess-
ment of a recipient’s circum-
stances and eligibility — also 
determined there was no “reason-
able prospect” the then-15-year-
old would be returning to the care 
of either one of his parents, and 
that all aspects of the grandpar-
ents’ relationship with him were 
the same as those of parents.While the grandmother 

Tribunal reinstates grandmother’s benefits
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‘‘
One of the plaintiffs’ 
counsel...reported 
take-up rates of less 
than one per cent for 
two of four settled 
class actions.

See Class Page 13

Is it time to arbitrate class proceedings?

‘‘The skill of the cross-
examiner is not actually 
directed at finding the 
objective truth.

www.gusrichardson.com

phone   902.422.6729
email    gus@gusrichardson.com

Gus Richardson is pleased to offer his services as an arbitrator and 

mediator throughout the Maritimes and Ontario from his Halifax 

practice, Ad+Rem ADR Services. + With over 20 years litigation 

experience at all levels of courts in Nova Scotia and Ontario, Gus 

is also a Nova Scotia Small Claims Court adjudicator. Gus brings 

those skills to his practice as an arbitrator and mediator in labour, 

insurance, personal injury, commercial and condominium disputes.
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